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1. Early commencement

2. Continuous development

3. Influence from abroad — eg Mongol
Yuan) and Manchu (Ming)

4. Influenced neighboring countries
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~Constitutional Development
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Comparative Overview:

Criminal — Civil — Administrative
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20107
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Criminal Law Reform 1997

e Limited revision of principles

e But
— No punishment without law
— Abolition of analogy
— Equality before the law
— Marx-Lenin-Mao abolished as a principle
— Established proportionality
— Liablility also for legal persons
— Non-retroperspectivity
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Criminal Procedural Reform 2008

More detailed and precise

Resolving contradictions between documents issued:
— SPC, SPP, MPS

Separate Law on Evidence
Witnhesses

Equality of Arms
— Revise article 38 of the CPL and 306 of the CL

e Lawyers equal access
o Case file

Presumption of innocence reformulated (A 12 CPL)
Remove supervisory power of procuracy over judiciary?

Related:
— Administrative detention

CECC,; Terry, Senior Research Fellow, American Bar Foundation
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Balancing Interests

o Social stability v. Social stability
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Balancing Interests

Social Stability

Unity /
Re-
unification

Economic Party
Dev't Monopoly

- - -
*WTO eDem’tic reform *HKG / Macau
*RoL «Slow eTaiwan
*|CCPR etc Intra-Party *Tibet / XJ / NM

«Corruption
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Ambiguity-Conflict

Ambiguity: Low High
Conflict:

L ow Admin. implementation Political
- Resources Implementation
- Power

High Experimental Symbolic
Implementation Implementation
- Contextual conditions - Coalition Strength

Conflict — Legitimacy

Ambiguity — Incentives (focus)

Richard E. Matland (1995)
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Rationale?

Adjusting to local desires
Adjusting to local situations
Symbolic to please higher ups

Inability

— Poor drafting

— Weak implementation mechanisms
Social stabllity
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Judicial independence — New to China?

“...no occidental mind can exactly
fathom either the "how" or the "why"
of the Chinese courts, or for that
matter, any other institution or
practice . . . the practice of
administering justice in China no
more follows the theory thereof than
the practice of operating a bicycle
carries out the theory of internal
combustion engines.

- Roy M LOCKENOUR, The Chinese Court System, V ( No 1,
November) Temple Law Quarterly 253-259, 1930, p 253.
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JUdIClal Independence The last 2000 years have

seen division of tasks

between ministries
Han Dynasty commencement of
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1600-1100 770-481 581-618 960-1279
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From Zhou:
records of judges
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himself ‘
Qin . .
221-206 Period of Disunion
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Han Ming
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Control & Supervision of the Courts

 External
— People’s Congresses
- CCP Party :
— Gov't croup Adjud. Cttee
— Media
e Internal
— Superior courts
— Management
— Adjudicative Cttees

Leaders

Congress

Reports / Ind’l case

2005: 2,310 for, 461 against, 124 abst.: 80%

P-L Cttee

'

Government

~
/ \ Funding etc
Procuratorate

80% of all courts are BPC

Party Cttee

Organizat’l Dep’t
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Renovating the Judicial System
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Competition

/\
7 « Law reform

— Pol-Leg Cttee
* Implementation
— Eg RET
« Who's on top?
— Proc supervision

N N
L L

Prosecutors Police

~ ~
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Prosecutors
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SPC Chief Justice, Xiao Yang
Report to the NPC March 2008

e Social stability
e Continued reform
e etc
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SPC Chief Justice, Wang Shengjun
From Spring 2008

_awyer v Politician

—ormer S-G of CCP
Pol-Legal Cttee

®
 SPC Strongest pro- 28 |
Reform ‘( 1
— Stronger backing? f?ﬂ ’/ﬂ_
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Control & Supervision of the Courts

P-L Cttee

Party Cttee

Organizat’l Dep’t
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Party v Courts
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SPC Reclaiming Control

* Provincial high courts used to review over
90 percent of the death sentences handed

down in China
— 1980 Shifted to provincial high courts
— CL A48 + CPL A 199 & A 202 unequivocally
require SPC approval of all death sentences
e 2007
— Three criminal tribunals
— Model for centralization?

I I I I I CECC: 2005-10-06
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Courts Performance

e Urban v Rural
e Commercial v Socio-Economic
o Administrative v Constitutional law
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Avoid Legal orientalism

e Euro-centrism

e Described Iin contrast
to ‘Western’
standards

« Selective emphasis
on differences

Stefan Tanaka, Japan’s Orient

Fig. 8. An American painter’s depiction of the beauriful
Japanese model as devil is indicative of American
misunderstanding of Japan®s truc self. The title is
“The Distorted Brush of the Devil of Suspicion.”
Taiws 27, no. 7 (1921): 140.
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LEGISLATION
ORIENTALE,

OUVRAGE DANS LEQUEL, EN MONTRANT QUELS SONT

¥% Tunoum, EN PEass BT paws LTupousTad, Lbs Pamscrers
FONDAMENTAUR DU GOUVERNKEMENT, OX TROUVE,
I. Que &r meaniere dont fufiplici on & reprdfEmié fe DEsPo-
TisME, gui palfe posr éire alfaly dans cer brows EraTs,
e peut qu'en dinmer une fdée abfblumens fanfe.

. Owen Tunguik, év PERse & dans TlwpousTan,
F derites , gui obligent e Prince ainfi

F
fifrrensent.

Pr M ANQUETIL DUPERRON,
i B il i lhes - Leeres ol
e o poo 16 Langues Orenies

Trer Ratitus ve fust, mullo diftrimine fababs:

Vrinc,

4 A MSTERD 4B
Chez MARC-MICHEL REY.
' XV

MDCCLX 11N

Open Attitude

Peut étre sur certains points
d’administration les Européens
auroient-ils besoin de prendre
lecon des Orienteaux?

~ 1778
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Solution?

%

BRYying 2uo2

http://english.epochtimes.com/news_images/2004-8-30-foreigner-beijing-tibet.jpg
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The Future?

-
ol

The Economist, June 13th 2002




